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OSHA’s ETS and the NLRB’s Recent Guidance  
 
Based on recent guidance from the Office of the General Counsel of the National Labor Relations, 
covered employers with unionized workers must engage their employees’ unions when developing 
their vaccination and/or testing policies to comply with OSHA’s new ETS rule (“ETS”).1 The Board has 
emphasized employer’s duty to bargain concerning changes in terms and conditions of employment 
where employers are allowed discretion in implementation. Since ETS gives covered employers 
discretion with regards to implementing certain of its requirements, employer’s must bargain with 
their employees’ unions.  
 
As to those provisions of the rule that are mandatory and therefore do not allow employers discretion 
in implementation, employers still must bargain with their employees’ unions over the effects of the 
implementation of those mandatory elements of the rule. Whether an employer may implement a 
mandatory rule prior to a valid impasse or agreement when bargaining over effects will depend on the 
facts of the given situation. Although a covered employer can unilaterally implement ETS mandates 
without bargaining, it will have to bargain over the effects of the policies, such as the consequences for 
employees who fail to comply. 
 
It is prudent for employers with union-represented employees to remain vigilant of their bargaining 
obligations under the ETS, as their compliance efforts may potentially expose them to unfair labor 
practice charges by a union for failing to bargain in good faith. 
 
 
 
 
 

 

 
1 On November 16, 2021, the Sixth Circuit Court of Appeals was selected by the Judicial Panel on 
Multidistrict Litigation to hear legal challenges to the ETS, including the Fifth Circuit Court of Appeals’ 
stay of the ETS. Regardless of the ensuing hearing's outcome, whichever side of the 6th Circuit's decision 
loses is expected to appeal to the U.S. Supreme Court.  
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